
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MISSOURI 

WESTERN DIVISION 
 
IAN POLLARD, on behalf of himself   ) 
and all others similarly situated,   ) 
       ) 
 Plaintiffs,     ) 
       ) 
v.       ) Case No. 4:13-cv-00086-ODS 
       ) 
REMINGTON ARMS COMPANY, LLC, et al. ) 
       ) 
 Defendants.     ) 
_________________________________________ ) 

 
PLAINTIFFS’ RESPONSE TO ATTORNEYS’ GENERALS AMICI CURIAE BRIEF 

 

Plaintiffs, on behalf of themselves and all others similarly situated, respond to the 

Attorneys’ Generals Amici Curia Brief as follows: 

I. Introduction. 

Before the present settlement was reached, four unrelated class actions were filed seeking 

to recover economic losses associated with the defective Walker Fire Control trigger mechanism 

(“WFC”).1 In each case, the plaintiffs were represented by law firms with a long history of 

successfully prosecuting personal injury claims against Remington. Each group had access to all 

of the “hot” documents referenced by Amici and now available on the Public Justice website. And 

each case met the same result – dismissal with prejudice. 

Remington has sold firearms utilizing a WFC or over 70 years. As Plaintiffs allege, all of 

these guns are unreasonably dangerous because they contain the same design defect. Plaintiffs 

                                                 
1 Remington Arms Co. v. Luna, 966 S.W.2d 641, 1998 Tex. App. LEXIS 895 (Tex. App. San Antonio 1998); Brooks 
v. Remington Arms Co., 2010 U.S. Dist. LEXIS 143398, 2010 WL 6971894 (W.D. Ark. Oct. 27, 2010); Rodgers v. 
Remington Arms Co., 2011 U.S. Dist. LEXIS 75291, 2011 WL 2746150 (W.D. Ark. July 12, 2011); Kinzer, et al. v. 
Remington Arms Co., No. CIV-09-1242-R (W.D. Okla. 2010); McCormick v. Remington Arms Co., 2012 U.S. Dist. 
LEXIS 194485 (W.D. Okla. Sept. 4, 2012). 
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would like to give class members the opportunity to have this defect fixed in their firearms - that 

is why they pursued this litigation in spite of the previous losses. From the beginning, Plaintiffs’ 

objective was to give consumers an opportunity to have their guns repaired. That opportunity will 

be realized only if this settlement is approved. 

As the Court is well aware, Plaintiffs initially filed a nine count complaint. See Dkt. No. 1.  

Not surprisingly, Remington moved to dismiss all of their claims. See Dkt. No. 24.  This Court 

granted the motion in part, dismissing five of Plaintiffs’ nine claims. See Dkt. No. 40.  Citing the 

economic loss doctrine, the Court first dispensed with Plaintiffs’ strict product liability and 

negligence claims. See id.  The Court then dismissed Plaintiffs’ claims based on any fraudulent 

misrepresentation theory. See id.  Finally, Plaintiffs’ warranty claims were dismissed because the 

statute of limitations had passed.  See id.  The Court’s ruling left Plaintiff with the following causes 

of action: unjust enrichment, declaratory relief, fraudulent concealment and a claim under the 

Missouri Merchandising Practices Act, but only to the extent that claim is based on fraudulent 

concealment as opposed to fraudulent misrepresentation. 

After a similar order was entered in a companion case filed by this same group of attorneys 

in Washington,2 the parties agreed to explore potential resolution with an experienced mediator. 

The parties agreed to meet with John Perry. The negotiations took place during multiple sessions 

in different locations across the country and included every member of Plaintiff’s leadership team. 

Throughout the mediation Remington repeatedly reminded all persons involved that unlike other 

product manufacturers, firearm manufacturers and sellers are not monitored or policed by the 

government. Remington is under no duty to warn of a defect or recall a defective product, let alone 

                                                 
2 Moodie v. Remington Arms Co., No. C13-0172-JCC (W.D. Wash. Aug. 2, 2013) (order on Defendants’ motion to 
dismiss).  
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a duty to self-report consumer complaints.  And, perhaps even more importantly, Remington 

steadfastly believed that its flagship product the Model 700 rifle is not defective, as demonstrated 

by, among other things, Remington’s string of wins in previous class action litigation. 

Now, Attorneys General from nine states and the District of Columbia (collectively the 

AGs), have filed a “friend of the court” brief supporting certain objectors to this settlement and 

asking the court to not approve the settlement.  See Dkt. No. 196.  To summarize what the AG’s 

are really aiming to achieve, the AGs believe that “it is time for Remington to acknowledge 

responsibility for the harm caused by its defective triggers.” See id. at 29.  Remington is not 

required to do that, and Plaintiffs are aware of no authority that would allow this Court or any 

Court, even after a verdict against Remington that was upheld through the United States Supreme 

Court, that could force Remington to make such an admission. Of course, the AGs presumably 

have other means available to them to address their grievances regarding Remington’s past and 

current conduct, but3 their attempt to interject their political leanings into this litigation should be 

rejected. 

The AGs refuse to acknowledge that because of this settlement, class members have a 

choice they have never had before. At its core, the settlement provides the availability of a trigger 

retrofit to over 90% of class members. Anyone owning one or more of these Remington rifles has 

the ability to obtain a new, safe trigger mechanism. This trigger will be installed at no cost to the 

consumer and will alleviate concerns that the firearm will have an accidental discharge.  

Consumers who have older guns, which are long out of production, also have the ability to obtain 

relief for an economic loss that would be otherwise be difficult if not outright impossible to 

                                                 
3 Just recently the Massachusetts AG announced that it received a “major award” for more than 12,500 MA consumers 
against Volkswagen over emissions fraud.  http://www.mass.gov/ago/news-and-updates/press-releases/2016/2016-
06-28-vw-settlement.html (last visited 2.1.17).  Plaintiffs understand that Massachusetts is currently involved in a case 
against Remington. 
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achieve.  See, e.g. Dkt. No. 178 at p. 8-9.  The AGs’ arguments should be rejected and the 

settlement should be approved. 

II. Plaintiffs Cannot Impose a Duty to Warn on Remington and Defendants Do Not 
Admit Product Defects. 

 
Plaintiffs cannot reasonably be expected to negotiate a settlement that includes a post-sale 

duty to warn (or any duty to warn for that matter) where that claim was dismissed by this Court. 

Plaintiffs argued that Remington had a duty to warn the public about dangers associated with the 

WFC.  The Court disagreed, finding that the economic loss rule barred Plaintiffs’ negligence 

claims.   

The AGs criticize this settlement because Remington would not agree to essentially 

reinstate a claim that had already been determined in its favor by the Court.  In a perfect world, 

the economic loss doctrine would not apply and post-sale duty to warn would be invited by 

Plaintiffs in this and other contexts. But that is not what the law provides. Holding this Settlement 

and Class Counsel to such a standard is both patently unfair, completely unrealistic and is not the 

standard that this Court should apply. 

Similarly, to equate a class action settlement notice to a voluntary or government imposed 

warning is an improper comparison. Warnings are included on products to comply with 

government regulations, i.e., cigarette warnings and prescription drug labels, or as a way for a 

manufacturer to alert consumers of a known and agreed-upon potential hazard, more often than 

not included to prevent future liability, i.e., warnings found on drive-through windows telling 

consumers that coffee is hot.  Here, Remington denied and continues to deny that its product is 

defective or unreasonably dangerous. The class action notice cannot be transformed into a 

consumer warning because Remington does not believe there is anything to warn against. And, as 

discussed above, Plaintiffs are hardly in a position to demand a warning where this Court dismissed 
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all of their negligence and warranty claims. In fact, and in the real world of litigation, defendants 

do not admit a defect as part of a settlement, even when plaintiffs have thoroughly prevailed in 

front of a jury. See Dkt. No. 175, pgs. 6-8.4 

III. Irrelevant Consumer Protection Rules Do Not Apply. 

The AGs claim that although firearm manufacturers and sellers are not governed by the 

Consumer Product Safety Commission or otherwise required to abide by the Consumer Product 

Safety Act, this settlement should comply with their mandates. However, none of the rules quoted 

by the AGs apply here, as they admit. And the examples given all relate to industries governed by 

the CPSC. Viewed in this reality, this entire section of the AGs’ brief should be disregarded. 

After six pages of argument focused on inapplicable rules and regulations, the AGs again 

attack the settlement notice claiming that, “the poultry claims rate is evidence of the ineffectiveness 

of the notice.” See Dkt. No. 196 at 19.  This is not true.  The most analogous case is Garza, et al., 

v. Remington Arms Co., Inc., et al., No. 5:93-CA-1082 (W.D. Tex. 1993).  Garza was a claims 

made, cash relief settlement. See Declaration of Jon D. Robinson at ¶3, attached hereto as Exhibit 

A.  In Garza, approximately twenty-five percent (25%) of all available claims were made.5 See id. 

at ¶3. The notice in Garza was strikingly similar to the notice here.  See id. at Ex. A.  In both, 

Remington denied that its product was defective. Obviously, the language in that notice, and 

specifically the denial of liability, did not impede the claims rate. 

Nobody knows how many gun barrels were actually replaced as a result of the Garza 

settlement. There was no requirement that a class member use the funds to fix a shotgun. The 

money was spent however the recipient chose. In this case, Plaintiffs wanted to ensure that 

                                                 
4 Plaintiffs again reiterate that even in the Actos MDL litigation, after Class Counsel Mark Lanier and Richard 
Arsenault obtained a trial verdict in excess of $9 billion, the final settlement included a firm denial of liability by the 
Defendants.  See Dkt. No. 175, Ex. J. 
5 As we would expect here, some class members made multiple claims. 
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claimants actually fix their firearms. In fact, Plaintiffs resisted the temptation to give individuals a 

small amount of cash simply to ensure that the claims rate was high.6  

As of January 13, 2017, 19,425 claims have been made.7 See Dkt. No. 180-13.  Out of 

these claims, fourteen percent (14%) of gun owners claim that their firearm manifested a defect 

and fired without a trigger pull.  See id. Out of that number, 788 or thirty percent (30%) of each 

firing resulted in personal injury or property damage.  These firearms are immediately being fixed. 

But if the AGs have their way and this settlement is not approved, each firearm will remain “as 

is.” Plaintiffs fail to see how that result will help to protect residents of the AGs respective 

states/territories. 

IV. Personal Injury and Property Damage Claims are not Negatively Impacted by this 
Settlement nor is any Class Member Made Worse Off. 

 
The AGs argue that although personal injury claims are exempted from this economic loss 

case, the settlement will impede a class member’s ability to bring such a claim in the future. 

Specifically, they claim that an injured class member will be subject to an assumption of risk or 

contributory negligence defense. To support this argument, the AGs quote a limited portion of one 

statement made by the Court at the most recent evidentiary hearing.  As discussed below, the AGs 

are again mistaken.  

As an initial matter, the AGs’ assumptions about the effect of this settlement on a personal 

injury or property damage claim is backwards. Remington’s continued denial of a defect has 

previously, and will in the future, provide a basis for personal injury claims, which are not affected 

                                                 
6 Garza was a landmark settlement for a number of reasons; however, because of the large number of claims filed, 
each class member received approximately $20 per claim which represented less than fifteen percent (15%) of the 
actual cost to replace a shotgun barrel. See Robinson Dec. at ¶4.  By contrast, in the present case class members will 
get a retrofitted firearm at no cost. 
7 Class counsel, with years of experience in consumer-products litigation, are confident that this number will rise 
substantially if this settlement is approved. Indeed, the clock on the claims period has not yet begun to run. 
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by this Settlement. Indeed, Plaintiffs pushed hard on this point during the mediation sessions. Class 

Counsel repeatedly warned Remington that its denial of this defect would invite further litigation. 

But Remington, adamant in its defense of the WFC, would not waiver and will have no defense 

via this Settlement if someone is injured by one of the affected products. 

Evidencing just how far of a stretch their argument is, the AGs take one part of one quote 

from this Court and attempt to use it to support their argument that this release will negatively 

impact future personal injury and property damage claims. Read in full, the quote does not support 

that position. Speaking to Remington’s counsel about a concern over a box Class Members initially 

had to check related to the XMP recall (not the WFC), the Court said: 

One consequence of a gun owner checking that warning might be that if the owner 
doesn’t have the gun repaired and there is a subsequent accidental or unintended 
discharge and that someone is injured or killed as a result of that discharge, that that 
[sic] owner may well face a contributory negligence assumption under [sic] the risk 
of comparative fault defense in a personal injury case. 
 
Is that some sort of distant disincentive to file a claim, and is it necessary? 
 

 Transcript of Evid. Hrg. (Aug.2, 2016), pg. 24.  That checkoff was voluntarily removed by 

Remington.  See id. at 25. 

Finally, contrary to the AGs assertion, no class member is worse off because of this 

settlement. The voucher will be paid to individuals with firearms that date back to 1962 and cannot 

be modified.  See, e.g. Dkt. No. 174 at p. 8-10.  The open settlement for the model 600 and 660 

“Safety Modification Program” is related to a totally separate issue.  See, e.g., Dkt. No. 175 at p. 

8-9.  And the benefits of the XMP recall being folded into this settlement have previously been 

discussed at length. It is also worth noting that only ten timely exclusions have been received, 

demonstrating that class members do not oppose this settlement. 

V. Any Potential Difference in the Law of Different States Does Not Weigh Against 
Approval of this Settlement. 
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As outlined in Plaintiffs’ Response in Opposition to the filing of the AGs brief, when 

reviewing a class action settlement as opposed to a disputed certification motion, a district court 

need not try to predict how different state law claims would play out at trial. See Dkt. 191, pg. 7. 

That makes sense because the parties evaluated their potential claims and determined that a 

settlement is the most efficient way to resolve the conflict. Here, that settlement provides nearly 

full and universal relief to all class members. Importantly, no matter where a class member lives, 

90% of them are eligible to receive a replacement trigger. This remedy clearly addresses the “single 

central issue” in this litigation.  See id. (citing Sullivan v. DB Invs., Inc., 667 F.3d 273, 304 (3d 

Cir. 2011) (en banc)). (Judge Scirica concurring in opinion but writing separately to address 

“evolving law on settlement classes”).   

In Sullivan, direct and indirect diamond purchasers brought a class action against the 

operator of a diamond cartel under antitrust, consumer protection, and unjust enrichment laws of 

all fifty states and the District of Columbia. The district court certified the purchaser settlement 

classes, and the objectors appealed. 

The Third Circuit found that in some states indirect purchasers did not have standing to 

bring an antitrust claim or consumer protection claims, and thus the class of indirect purchasers 

did not have a common question of law or fact. In addition, the court found that the common law 

elements for unjust enrichment varied among states. The court found that the variance in unjust 

enrichment elements from state to state created individual questions which precluded a finding of 

predominance for the settlement class. 

The Third Circuit granted a petition for rehearing en banc, vacated the earlier opinion, and 

affirmed the trial court’s decision to certify the settlement classes. The court noted that the 

predominance inquiry should be focused on whether the defendant’s conduct was common to 
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all the class members and whether all of the class members were harmed by the defendant’s 

conduct. The court found that variations in state law did not defeat predominance under Rule 

23(b)(3). The court noted that predominance “cannot be reduced to a mechanical, single issue test,” 

and “as long as a sufficient constellation of common issues binds class members together, 

variations in the sources and applications of applicable laws will not foreclose class certification.” 

Id. (citing In re Linerboard Antitrust Litig., 305 F.3d 145, 162‐63 (3d Cir.2002).  The court also 

noted that variations in state laws were less important in determining predominance at the 

settlement stage as opposed to the trial stage because “consideration of varying laws in the context 

of predominance has primarily focused on the manageability of a litigation class,” and a 

“settlement would eliminate the principal burden of establishing the elements of liability under 

disparate laws.” This is precisely the analysis required by the Court when assessing whether to 

approve a settlement class.8 In point of fact, this is the analysis that was followed in the analogous 

Taurus pistol case. The court stated in pertinent part: 

Moreover, commonality and predominance are met because each of plaintiff’s claims 
center on defendants’ common conduct and the Class Pistols’ common issues. Specifically, 
plaintiff alleges that the Class Pistols suffer from common defects attributable to their 
collective lack of a trigger blade safety, resulting in a common injury --loss in value of the 
Pistols – and that Defendants engaged in a common course of conduct – namely, that they 
knew about but failed to disclose the alleged defects, owed various duties to consumers, 
and breached common warranties. Nor do differences in value across the nine Class [pistol 
models defeat class certification. Brown v. Electrolux Home Products. Inc., 817 F.3d 1225, 
1239 (11th Cir. 2016) (noting that even the need for individualized damage calculations 
does not preclude certification under Rule 23(b)(3)). Thus, commonality and predominance 
are satisfied. See Williams v. Mohawk Indus., Inc., 568 F.3d 1350, 1357-58 (11th Cir. 2009)( 
in deciding whether common issues predominate under Rule 23(b)(3), the focus is 
generally on whether there are common liability issues that may be resolved on a class-
wide basis). 

                                                 
8 Instead the amici rely on cases addressing predominance and choice-of-law in the context of class litigation, not 
settlement.  See In re St. Jude Medical, Inc., 425 F.3d 1116 (8th Cir. 2005) (appeal from district court’s certification 
of two subclasses); Adams v. Kansas City Life Ins. Co., 192 F.R.D. 274 (W.D. Mo. 2000) (denying class certification 
in part based on unmanageable state law variations); Ramthun v. Bryan Career College Inc., 93 F.Supp.3d 1011 (W.D. 
Ark. 2015) (denying class certification based in part because plaintiffs had failed to present adequate choice-of-law 
analysis).   
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Carter v. Forjas Taurus S.A., et. al, Case No. 1:13-CV-24583-PAS (S.D. Fl. July 22, 2016). 

Similarly, here, the “single central issue” in the litigation—namely, whether the allegedly defective 

nature of the trigger mechanisms in the firearms resulted in an economic loss to the class 

members—predominates over any issues concerning individual class members. Proposed amici’s 

choice-of-law arguments are unfounded and insufficient to preclude final settlement approval. 

Moreover, the AGs brazenly claim that Class Counsel essentially set their ethics aside and 

omitted viable claims against Remington just to help get this settlement approved. Nothing could 

be farther from the truth - the AGs’ assertions are factually incorrect. The causes of action removed 

from the Amended Complaint were dismissed by this court.  See Dkt. No. 176-1.  And the release 

is no broader than that found in other defective product settlements. See, e.g., Dkt. No. 175, pgs. 

6-8 (discussion of product liability settlements involving alleged defective products that can cause 

harm where defendants do not admit liability as part of the settlement) 

VI. Conclusion. 

Ultimately, this settlement provides class members with the opportunity to retrofit their 

rifles with a suitable replacement trigger that has been vetted by experts as a safe replacement, or 

to keep their current trigger because they do not believe it is defective. Plaintiffs hope and will 

continue to urge class members to continue to make claims, but it is ultimately the Class Members’ 

choice. Plaintiffs simply cannot make this decision for the class nor can they force them to take 

advantage of the opportunity to have their firearms’ trigger replaced with a safer one.  

There can be no doubt that there is more information available to the public about this 

product and the parties’ settlement than almost any other recent class action settlement. From the 

CNBC stories to the Public Justice website and piece soon to be aired on 60 Minutes, this 
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Settlement and the options available pursuant to the Settlement are broadly known in the public 

sphere and throughout the gun owning public.  

The question before this court is not whether the claims rate is high enough. The question 

is whether the settlement is fair, adequate and reasonable. See Dkt. No. 127 at p. 3-4; Plaintiffs 

submit that it is and those people who have made a claim and will ultimately make a claim should 

not be denied the opportunity to protect themselves and their family.  Plaintiffs respectfully request 

approval of this settlement. 

Dated: February 3, 2017 
 
/s/ Eric D. Holland 
Eric D. Holland 
R. Seth Crompton 
HOLLAND LAW FIRM, LLC 
300 North Tucker Boulevard, Suite 801 
St. Louis, MO 63101 
Tel:  314-241-8111 
Fax:  314-241-5554 
eholland@allfela.com 
scrompton@allfela.com 
 
Richard Arsenault 
2220 Bonaventure Court 
Alexandria, LA 71301 
Phone:  800-256-1050 
Fax:  318-561-2592 
rarsenault@nbalawfirm.com 
 
W. Mark Lanier 
LANIER LAW FIRM 
6810 FM 1960 West 
Houston, TX 77069 
wml@lanierlawfirm.com 
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Charles E. Schaffer 
LEVIN, SEDRAN & BERMAN  
510 Walnut Street, Suite 500 
Philadelphia, PA 19106 
Phone:  215-592-1500 
Fax:  215-592-4663 
cschaffer@lfsblaw.com  
 
Class Counsel 
 
Jon D. Robinson 
Christopher Ellis 
BOLEN ROBINSON & ELLIS, LLP 
202 South Franklin, 2nd Floor 
Decatur, IL 62523 
Phone:  217-429-4296  
Fax:  217-329-0034 
jrobinson@brelaw.com  
cellis@brelaw.com 
 
John R. Climaco 
John A. Peca 
CLIMACO, WILCOX, PECA, TARANTINO & GAROFOLI CO., LPA 
55 Public, Suite 1950 
Cleveland, OH 44113 
jrclim@climacolaw.com 
japeca@climacolaw.com 
 
Richard Ramler 
RAMLER LAW OFFICE, PC 
202 W. Madison Avenue 
Belgrade, MT 59714 
richardramler@aol.com 
 
Timothy W. Monsees 
MONSEES & MAYER, PC 
4717 Grand Avenue, Suite 820 
Kansas City, MO 64112 
tmonsees@mmmpalaw.com 
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Jay Dinan 
PARKER WAICHMAN LLP 
27300 Riverview Center Boulevard, Suite 103 
Bonita Springs, FL 34134 
jdinan@yourlawyer.com 
 
Attorneys for Plaintiffs 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on this 3rd day of February, 2017, I filed the foregoing document with 

the clerk of the court using the court’s CM/ECF system, which will serve electronic notice on all 

parties of interest. 

      s/Eric D. Holland   
Eric D. Holland 
Holland Law Firm 
300 North Tucker Boulevard, Suite 801 
St. Louis, MO 63101 
Tel.: 314.241.8111 
Fax: 314.241.5554 
Email: eholland@allfela.com 
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