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WESTERN DIVISION 
 

 

IAN POLLARD, on behalf of himself and all others 

similarly situated,  
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 v. 

 

REMINGTON ARMS COMPANY, LLC, et al.,  

 

Defendants. 

 

 

 

 

 

 

 

Case No.  

4:13-cv-00086-ODS 

 

 

REPLY MEMORANDUM OF AMICI ATTORNEYS GENERAL1 

 IN SUPPORT OF OBJECTIONS TO CLASS SETTLEMENT 

 

 In their oppositions, ECF Nos. 201 and 203, the Settling Parties choose not to engage 

with the actual arguments of the Amici Attorneys General.  Instead, they mischaracterize the 

Amici’s arguments and continue to offer procedural objections concerning the Amici’s role in this 

matter, an issue that has already been resolved. 

 On January 27, 2017, the Court granted Amici leave to participate in this matter, ECF No. 

194, making the first half of Remington’s Opposition, ECF No. 203 at 1-5, inconsistent with this 

Court’s prior order.  Even if the legislative history of CAFA did not establish the Amici’s 

important role in assuring appropriate class action outcomes, see ECF No. 193 at 2, surely the 

settlement should not be approved unless the Settling Parties provide better responses than those 

they have proffered in response to fundamental concerns about 1) whether the settlement 

adequately warns rifle owners of the risks associated with an unreasonably dangerous product, 

                                                 
1 Massachusetts, the District of Columbia, Hawaii, Maine, Maryland, New York, Oregon, Rhode Island and 

Washington are signatories to this memorandum.  Due to the short time deadline for filing, Pennsylvania did not 

have sufficient time to review and approve this filing.   
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and 2) whether the settlement provides fair compensation in exchange for release of valuable 

legal rights across many states, particularly for class members whose rifles will not be repaired.  

The Amici ask that the Court decline to approve the settlement in its current form in order 

to protect class members and the general public.  Either the case should be litigated, or the 

parties should be required to implement a better settlement that includes straightforward and 

unambiguous notices to warn class members of their risks, as well as more robust remedies that 

generate a higher claims rate.  Any settlement of this matter should also narrow the release in 

order to avoid the potential for an unintended impact on future personal injury and property 

damage claimants. 

I. THE PROPOSED SETTLEMENT IS INCONSISTENT WITH PUBLIC 

SAFETY. 

 

There is ample evidence that the rifles at issue in this settlement are extremely dangerous.  

In addition to the materials previously summarized by the Amici, ECF No. 176, § III.A-B, and 

the Objectors, e.g., ECF Nos. 150, 157, 161, there is now significant additional evidence in the 

record.  Plaintiffs candidly state that in connection with 14% of all claims filed in this matter so 

far “gun owners claim that their firearm manifested a defect and fired without a trigger pull.”  

ECF No. 201 at 6. And nearly 1/3 (30%) of “each firing resulted in personal injury or property 

damage.”  Id.  Based on the separate assertion that approximately 19,400 total claims have been 

filed, this represents an additional 2,700 consumers asserting that their guns fired without a 

trigger pull, of whom 900 rifle owners claim that they have suffered personal injury or property 

damage.  Add this to the 2,300 consumers2 who complained to Remington that their rifles fired 

                                                 
2 See ECF No. 176-18 at ¶ 7 and ECF Nos. 176-20, 176-21, 176-22.  Remington’s assertion that “[o]nly a limited 

subset of the data [in the spreadsheet] is potentially relevant to this litigation,” ECF No. 203 at 7, is correct but 

misses the point.  The spreadsheet was tabulated to exclude irrelevant information.  Complaints that involve guns 

that are not included in the settlement and rows that involve complaints other than firing without a trigger pull 
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without a trigger pull in the four years prior to the Settlement, and the seriousness of the defect at 

issue is beyond reasonable doubt.3   

In light of the evidence, basic principles of public safety and fairness require that 

consumers be comprehensively and forcefully warned. 

A. Because the Rifles at Issue Are Unreasonably Dangerous, a Settlement That 

Does Not Adequately Warn Owners of Their Risk and Fails to Retrofit a 

Significant Number of Guns is Irresponsible and Should Not Be Approved. 

 

Both Settling Parties assert that the Amici insist that Remington must acknowledge 

liability for any settlement to go forward.  ECF No. 201, at 4 and ECF No. 203 at 8.  This is not 

Amici’s position.  Rather, the Amici believe that there is more than sufficient evidence of 

dangerousness in connection with the Remington rifles at issue to require unambiguous warnings 

as part of any appropriate settlement or other resolution of this matter, that are not undermined 

by Remington’s equally prominent denials.  Consumers are entitled, here and now, to an 

adequate warning of the danger that includes specific information about the nature of the defect, 

the circumstances in which it might manifest, and of the risks associated with an unintended 

trigger pull.  ECF No. 176 at IV.A-B.  Not only would this encourage consumers to get their 

                                                 
remain in the Exhibit provided to the Court, but were not counted among the 2,300 relevant consumer complaints 

identified in the text of Amici’s brief.  Notably, Remington failed to offer an alternative count. 

3 There is no basis for Remington’s claim that its consumer complaint spreadsheet cannot be made public in this 

matter.  ECF No. 203 at 3.  Remington itself quotes the statutory language that expressly allows for its filing by the 

Massachusetts Attorney General in court proceedings: “that [] material or information may be disclosed by the 

attorney general in court pleadings or other papers filed in court.”  Mass. Gen. Laws, ch. 93A, § 6(6) (emphasis 

added); see also ECF No. 203, n. 2.  Remington does not—and cannot—point to any authority interpreting this plain 

language to mean exactly what it states because the statute itself makes clear that the Massachusetts Attorney 

General has the right to file documents received pursuant to a civil investigative demand in court.  If nothing else, 

Remington’s assertion on this point appears to be a continuation of its effort, now spanning across many decades, to 

hide important evidence from public view.   
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guns repaired (or to stop using them absent a retrofit), it would drive up the claims rate from the 

paltry 0.25% that is the best that the parties can claim now.4    

The parties argue that Remington cannot be forced to admit liability in settlement notices.  

ECF No. 201 at 4 and ECF No. 203 at 8-9.  Whether or not that is true is entirely irrelevant.  The 

Amici believe that in order to meet public safety concerns, Remington must stop prominently 

insisting in public notices that the guns are not defective.  Its prominent advertisement of its 

denials of liability, whether it is still entitled to take that position or not, undermines the basis on 

which a reasonable consumer would conclude that it is worth the time and trouble to return a gun 

for repairs.  Certainly there is more than sufficient evidence of the defect, after 70 years, for 

Remington to agree to proper, uncontradicted warnings that convey a sense of urgency to 

consumers about the need to replace their triggers.   

Moreover, the settlement benefits cynically include a safety video with no special 

information about the risks associated with a trigger that has failed for many thousands of 

consumers over the years.  See ECF No. 176 at 22.  Not only does this video lack any connection 

to the defect at issue, it implies that generic gun safety practices are sufficient to minimize the 

risk of an accident caused by a trigger defect that makes the rifles at issue prone to fire without 

warning.  Again, the video undermines rather than enhances a consumer’s understanding of the 

urgency of retrofitting the guns at issue. 

                                                 
4 Plaintiffs’ comparison to the claims rate in the Garza v. Remington settlement, involving a shotgun barrel defect, is 

unavailing.  ECF No. 201 at 5-6.  Not only was there less evidence of serious personal injury risk in Garza, but the 

Garza claim rate was 25% as opposed to 0.25% here.  Id.  Moreover, the Settling Parties’ asserted in an earlier filing 

that “Garza involved entirely different circumstances not comparable to this case.” See Joint Response to Objections 

and Submissions Filed by Lewis Frost, Richard Denny, and Paul Vigano, ECF No. 178.  
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B. The Court Should Not Ignore Appropriate Standards for Recalls 

Promulgated in Analogous Contexts. 

 

Both parties assert that recall standards developed by the Consumer Product Safety 

Commission (“CPSC”) to warn consumers of safety risks in other contexts are technically 

inapplicable to defective guns.  ECF No. 201 at 5-6 and ECF No. 203 at 8-10.  The Amici do not 

argue otherwise.  ECF No. 196, n.12.  However, CSPC standards do provide important 

analogies, developed after years of experience with safety recalls, that serve as useful guides on 

how to issue an effective warning.5  Plainly, specific information about the nature of the defect, 

the frequency of its manifestation and the risks associated with the defect enhance the clarity and 

intensity of a warning whose main purpose is to keep the public safe.  It should not be lost on the 

Court that a single instance of an archery crossbow firing without a trigger pull led to a CSPC-

mandated recall with a more robust notice than has been issued here, even though no one was 

injured in that incident.  See ECF No. 176 at 15. 

C. Even if the Settlement is Not Approved, Remington Would Be Reckless if it 

Did Not Retrofit the Claimants’ Rifles. 

 

At 19,400 claims filed from among the 7.5 million guns at issue in this settlement 

(0.25%), the claims rate here is insufficient to address a massive public safety problem.  Even if 

the settlement is not approved, these guns will be or should be fixed.  First, many of the rifles at 

issue are subject to Remington’s existing open recalls and would therefore be fixed (without a 

release of claims) irrespective of whether this settlement goes forward.  ECF No. 176 at III.C.  

Second, in light of the very public assertions that many of the guns at issue have already fired 

                                                 
5 CPSC standards favoring direct notice to consumers are also instructive.  ECF No. 196 at 18. Amici do not argue 

that states with gun registries could provide personal information about gun owners to the claims administrator as 

Remington misleadingly suggests.  ECF No. 203 at 9.  Rather they argue that those states with registration 

requirements, if asked, might provide direct notice of the recall themselves at Remington’s expense.  ECF No. 196, 

n.15.  Remington also does not explain why it could not coordinate direct notice to consumers with gun retailers in 

states that require retailers to keep consumer address information.  See ECF No. 196, n.14. 
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without a trigger pull, see p. 2, supra, it would be massively irresponsible of Remington to fail to 

provide claimants with the required repair.  Certainly, the Amici might review the failure to 

repair known unsafe and defective guns under their state laws in these circumstances in order to 

identify bases on which to hold Remington accountable. 

II. THE PROPOSED SETTLEMENT IS UNFAIR TO CLASS MEMBERS.  

A. Remington Fails to Disavow an Intention to Take Advantage of the Broad 

Release in the Context of Personal Injury Actions. 

 

The Settling Parties make no direct response to the Amici’s argument that the release 

could be interpreted to limit the types of claims that might support a personal injury or property 

damage claim and create substantive legal defenses, such as contributory negligence.  ECF No. 

196 at IV.C.1.  They point out only that the Court, in a prior hearing, was concerned that the 

prerequisite “checkbox” acknowledging receipt might be used to undermine personal injury 

claims.  ECF No. 201 at 7.  While the “checkbox” acknowledgement might have supported 

Remington’s defenses, it is far from the only basis to be concerned that Remington would assert 

the release in response to a personal injury claim.  Given the release language, Remington may 

use it to undermine the very gravamen for such claims, for example, by asserting that claims for 

failure to meet the duty to warn or for breach of warranty of merchantability are discharged, or 

by claiming that the meager warnings contained in settlement notices, even without 

acknowledgement of receipt, constitutes the basis for a contributory negligence defense.  

Stunningly, despite an opportunity to do so in its responsive papers, Remington fails to disavow 

the intention to use the settlement to gain these advantages in personal injury cases, whether or 

not “personal injury claims” are released. 

Again the Garza shotgun settlement, cited by the Plaintiffs, ECF No. 201 at 5-6, 

diminishes rather than advances the Settling Parties’ position.  In Garza, the negotiated release 
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specifically excludes economic loss claims to the extent that they serve as the basis for a personal 

injury action.  In Garza, the personal injury exclusion in the release reads as follows: 

… any lawsuits or claims[] that Settlement Class members have, have had, or 

may have, whether brought formally, administratively, or informally, alleging 

personal injury and/or wrongful death (as well as claims derivative thereto, 

including but not limited to, claims for loss of consortium), allegedly arising 

out of barrel bursts involving Shotguns shall not be released or compromised 

by the Settlement, regardless of whether such claims are based on negligence, 

warranty, strict products liability, or any other cause of action or theory of 

recovery, except, however, for claims for mental anguish or emotional distress 

where such claims are made in the absence of actual physical injury, or are 

based solely on Shotgun ownership. 

 

Garza v. Sporting Goods Properties, Inc., Civ. A. SA-93-CA-108, 1996 WL 56247, at *36 

(W.D. Tex. Feb. 6, 1996) (emphasis added).  These explicit limits are not present in the release 

in this matter and Remington may take advantage of that ambiguity.   

B. The Settling Parties Do Not Address Binding Case Law on Class 

Certification that Applies Even When a Case is Being Settled.  

 

Relying on Sullivan v. DB Investments Inc., 667 F.3d 273 (3rd Cir. 2011), the Settling 

Parties argue that disparate state laws do not defeat class certification under Rule 23.  See ECF 

No. 201 at 8-10 and ECF No. 203 at 10-11.  Neither party explains how a decision of the Court 

of Appeals for the Third Circuit can properly control over binding Supreme Court precedent that 

requires evaluation of all of the specific elements of Rule 23, including predominance and 

adequacy of representation, to certify a settlement class.  See Amchem Prods., Inc. v. Windsor, 

521 U.S. 591, 614 (1997).  In this Circuit, the determination of predominance in a case based on 

50 state laws requires the analysis of choice of law principles.  In re St. Jude Medical, Inc., 

Silzone Heart Valve Prod. Liab. Action, 425 F. 3d 1116, 1120 (8th Cir. 2005).  It is impossible to 

even begin to measure predominance without knowing what individual or state specific issues 

might arise if the mandated choice-of-law analysis is performed.  Here, the parties have failed, 
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even now, to do the work required for the Court to make a reasonable determination of whether 

class certification requirements are met under Amchem and St Jude.6  

Instead of conducting the mandated choice of law analysis, the Settling Parties assert that 

the prior dismissal of Missouri’s economic loss claims allows them to avoid considering, at the 

settlement stage, the same claims of citizens of other states.  See ECF No. 201 at 2-4 and ECF 

No. 203 at 12-13.  The parties fail to acknowledge; however, that the Court’s prior order was 

based upon a proposed class of Missouri residents only and therefore considered only Missouri 

law.  See ECF No. 40, Pollard v. Remington Arms. Co., LLC, No. 13-00086 CV-ODS, 2013 WL 

3039797, at **1-3 (W.D. Mo. June 17, 2013) (“Plaintiff also seeks to certify a class consisting of 

‘[a]ll individuals in the State of Missouri…”).  Once the Settling Parties expanded the class to 

cover the entire nation as part of their proposed resolution, see ECF No. 69 at ¶ 7, they had an 

obligation to consider the value of the released claims for class members of other states in order 

to satisfy the requirements of Rule 23(a)(4), (b)(3), and (e)(2).  As noted in the Amici’s prior 

filing, claims that are weak or non-existent in Missouri are strong and have considerable value to 

class members in other states.  ECF No. 196 at 27-29.  Choice of law analysis is therefore 

required.  Mirfasihi v. Fleet Mortgage Corp., 450 F.3d 745, 749-50 (7th Cir 2006) (if a claim in a 

national settlement is grounded in state law, its value must be analyzed under the law of all states 

whose law may apply); see also Marshall v. Nat'l Football League, 787 F.3d 502, 519 (8th Cir. 

                                                 
6 By asserting that only manageability concerns are at issue when choice of law analysis is performed, ECF No. 201 

at 8-9 and ECF No. 203 at 10-11, the parties misstate the law.  Amchem requires analysis of all of the Rule 23 

requirements in order to certify a class, including predominance and adequacy of representation.  Amchem Prods., 

521 U.S. at 621-29.  Manageability, even if it is a diminished or non-existent concern in the settlement process, is 

only one of the considerations required under one prong of Rule 23(b)(3) to determine predominance and 

superiority.  Moreover, under Amchem, adequacy of representation under Rule 23(a)(4) is also implicated when 

analyzing a settlement.  Amchem Prods., 521 U.S. at 625-26.  Plainly, if class members in some states are giving up 

more valuable claims than the named Plaintiffs, an issue that can’t be determined without choice-of-law analysis, 

there is also a concern that the named Plaintiffs are trading off the interests of other class members in order to 

enhance their own.  See, e.g., Mirfasihi, 450 F.3d 745, 749-50 (7th Cir 2006).  Either the settlement cannot go 

forward or additional sub-classes are required.  Amchem Prods., 521 U.S. at 627.   
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2015), cert. denied, 136 S. Ct. 1166, 194 L. Ed. 2d 177 (2016) (“in evaluating the strength of the 

plaintiffs’ case and the potential value, the district court must take into account the interests of 

the entire class—not merely the named plaintiffs.”)   

Here, the Settling Parties have ignored the important obligation to evaluate the law of the 

many states where class members reside.  By doing so, they have failed to protect the interests of 

class members who are citizens of states which provide for strong claims.7  Consequently, the 

class is uncertifiable and the settlement is unfair.   

CONCLUSION 

 

The proposed settlement of this matter is neither consistent with public safety nor fair to 

class members.  Approval of the proposed settlement should be denied. 

      Respectfully submitted, 

 

MAURA HEALEY 

 

ATTORNEY GENERAL  

OF MASSACHUSETTS 

 

/s/ Gary Klein______________________ 

Gary Klein (Mass. BBO #560769)                    

(admitted pro hac vice on January 17, 2017) 

Dan Krockmalnic (Mass. BBO #668054) 

Assistant Attorneys General 

Consumer Protection Division 

Office of the Attorney General 

One Ashburton Place 

Boston, Massachusetts 02108 

617.727.2200 

gary.klein@state.ma.us  

Date: February 8, 2017 

                                                 
7 Remarkably, Plaintiffs point to the Taurus pistol settlement as analogous.  ECF 201 at 9-10.  However, even 

cursory review of the settlement benefits in the Taurus settlement, see https://www.tauruscartersettlement.com/, 

demonstrates that the benefits there are much more robust than in this proposed settlement.  The Taurus benefits 

include an option for a substantial cash payment and a permanent opportunity to have the gun inspected and repaired 

pursuant to an enhanced warranty.  Plainly, the issues are different if a settlement provides benefits commensurate 

with the claims available to consumers in states with strong laws, rather than, as here, where the lowest common 

denominator has been invoked as justification for approval.  See ECF NO. 127, at 23‒27 (disparaging value of 

Missouri claims without consideration of claims of class members in most states).  
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Karl A. Racine 
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District of Columbia 

441 4th Street, N.W., 6th Floor 

Washington, DC 20001 

 

Douglas S. Chin 

Attorney General of Hawaii 
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Honolulu, Hawaii 96813 

 

Stephen H. Levins 

Executive Director 
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Office of Consumer Protection 
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Honolulu, Hawaii 96813 

 

Janet T. Mills 

Attorney General of Maine 

6 State House Station 

Augusta, ME  04333 

 

Brian E. Frosh 

Attorney General of Maryland 
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Eric T. Schneiderman 

Attorney General 

State of New York 
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New York, NY 10271 

 

Ellen F. Rosenbaum 

Attorney General 

Oregon Department of Justice 

1162 Court Street NE 

Salem, OR 97301 

 

Peter F. Kilmartin 

Attorney General, State of Rhode Island 

150 South Main Street 

Providence, RI 02903 

 

Robert W. Ferguson 

Attorney General of Washington 

1125 Washington Street SE 

P.O. Box 40100 

Olympia, WA   98504-0100 

 

 

 

 

 

 

CERTIFICATE OF SERVICE 

 

I, Gary Klein, hereby certify that on February 8, 2017, I electronically filed the foregoing with 

the Clerk of the Court using the CM/ECF system which sent notification of such filing to all 

interested parties.  

 

Further, I hereby certify that I have mailed by United States Postal Service the document to the 

following non CM/ECF participant: 

  

H.J. (Jack) Belk, Jr 

240 N. Center Street 

Oakley, ID 83346 

 

/s/ Gary Klein    

       Gary Klein 

       Assistant Attorney General 

Date: February 8, 2017 
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